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Employment and Training Administration, Labor § 655.4 

(e) Subparts J and K of this part. Sub-
parts J and K of this part set forth the 
process by which employers can file at-
testations with the Department of 
Labor for the purpose of employing 
nonimmigrant alien students on F- 
visas in off-campus employment and 
enforcement provisions relating there-
to. 

[43 FR 10312, Mar. 10, 1978, as amended at 52 
FR 20507, June 1, 1987; 55 FR 50510, Dec. 6, 
1990; 56 FR 24667, May 30, 1991; 56 FR 54738, 
Oct. 22, 1991; 56 FR 56875, Nov. 6, 1991; 57 FR 
1337, Jan. 13, 1992; 57 FR 40989, Sept. 8, 1992; 
69 FR 68226, Nov. 23, 2004] 

§ 655.00 Authority of the Office of For-
eign Labor Certification (OFLC) Ad-
ministrator under subparts A, B, 
and C. 

Pursuant to the regulations under 
this part, temporary labor certification 
determinations under subparts A, B, 
and C of this part are ordinarily made 
by the Office of Foreign Labor Certifi-
cation (OFLC) Administrator (OFLC 
Administrator) of the Employment and 
Training Administration. The OFLC 
Administrator will informally advise 
the employer or agent of the name of 
the official who will make determina-
tions with respect to the application. 

[71 FR 35518, June 21, 2006] 

Subpart A—Labor Certification 
Process for Temporary Em-
ployment in Occupations 
Other Than Agriculture, Log-
ging, or Registered Nursing in 
the United States (H–2B Work-
ers) 

§ 655.1 Scope and purpose of subpart 
A. 

This subpart sets forth the proce-
dures governing the labor certification 
process for the temporary employment 
of nonimmigrant aliens in the United 
States in occupations other than agri-
culture, logging, or registered nursing. 

[55 FR 50510, Dec. 6, 1990] 

§ 655.2 Applications. 
Application forms for certification of 

temporary employment of non-
immigrant aliens may be obtained 
from and should be filed in duplicate 
with the appropriate State Workforce 

Agency serving the area of proposed 
employment. 

(Approved by the Office of Management and 
Budget under control number 1205–0015) 

(Pub. L. No. 96–511) 

[33 FR 7570, May 22, 1968, as amended at 49 
FR 18295, Apr. 30, 1984. Redesignated and 
amended at 55 FR 50510, Dec. 6, 1990; 71 FR 
35518, June 21, 2006] 

§ 655.3 Determinations. 
(a) When received, applications for 

certification shall be forwarded by the 
State Workforce Agency to the appro-
priate National Processing Center, who 
will issue them if he or she finds that 
qualified persons in the United States 
are not available and that the terms of 
employment will not adversely affect 
the wages and working conditions of 
workers in the United States similarly 
employed. 

(b) In making this finding, such mat-
ter as the employer’s attempts to re-
cruit workers and the appropriateness 
of the wages and working conditions 
offered, will be considered. The policies 
of the United States Employment Serv-
ice set forth in part 652 of this chapter 
and subparts B and C of this part shall 
be followed in making the findings. 

(c) In any case in which the OFLC 
Administrator, Employment and 
Training Administration, determines 
after examination of all the pertinent 
facts before him or her that certifi-
cation should not be issued, he or she 
shall promptly so notify the employer 
requesting the certification. Such noti-
fication shall contain a statement of 
the reasons on which the refusal to 
issue a certification is based. 

(d) The certification or notice of de-
nial thereof is to be used by the em-
ployer to support its visa petition, filed 
with the United States Citizenship and 
Immigration Services of the Depart-
ment of Homeland Security. 

[33 FR 7570, May 22, 1968, as amended at 43 
FR 10311, Mar. 10, 1978. Redesignated and 
amended at 55 FR 50510, Dec. 6, 1990; 71 FR 
35518, 35521, June 21, 2006] 

§ 655.4 Territory of Guam. 
Subpart A of this part does not apply 

to temporary employment in the Terri-
tory of Guam, and the Department of 
Labor does not certify to the United 
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States Citizenship and Immigration 
Services of the Department of Home-
land Security the temporary employ-
ment of nonimmigrant aliens under H– 
2B visas in the Territory of Guam. Pur-
suant to DHS regulations, that func-
tion is performed by the Governor of 
Guam, or the Governor’s designated 
representative within the Territorial 
Government. 

[56 FR 56875, Nov. 6, 1991, as amended at 71 
FR 35521, June 21, 2006] 

Subpart B—Labor Certification 
Process for Temporary Agri-
cultural Employment in the 
United States (H–2A Workers) 

SOURCE: 52 FR 20507, June 1, 1987, unless 
otherwise noted. 

§ 655.90 Scope and purpose of subpart 
B. 

(a) General. This subpart sets out the 
procedures established by the Sec-
retary of Labor to acquire information 
sufficient to make factual determina-
tions of: (1) Whether there are suffi-
cient able, willing, and qualified U.S. 
workers available to perform the tem-
porary and seasonal agricultural em-
ployment for which an employer de-
sires to import nonimmigrant foreign 
workers (H–2A workers); and (2) wheth-
er the employment of H–2A workers 
will adversely effect the wages and 
working conditions of workers in the 
U.S. similarly employed. Under the au-
thority of the INA, the Secretary of 
Labor has promulgated the regulations 
in this subpart. This subpart sets forth 
the requirements and procedures appli-
cable to requests for certification by 
employers seeking the services of tem-
porary foreign workers in agriculture. 
This subpart provides the Secretary’s 
methodology for the two-fold deter-
mination of availability of domestic 
workers and of any adverse effect 
which would be occasioned by the use 
of foreign workers, for particular tem-
porary and seasonal agricultural jobs 
in the United States. 

(b) The statutory standard. (1) A peti-
tioner for H–2A workers must apply to 
the Secretary of Labor for a certifi-
cation that, as stated in the INA: 

(A) There are not sufficient workers who 
are able, willing, and qualified, and who will 
be available at the time and place needed, to 
perform the labor or services involved in the 
petition, and 

(B) The employment of the alien in such 
labor or services will not adversely affect the 
wages and working conditions of workers in 
the United States similarly employed. 

(2) Section 216(b) of the INA further 
requires that the Secretary may not 
issue a certification if the conditions 
regarding U.S. worker availability and 
adverse effect are not met, and may 
not issue a certification if, as stated in 
the INA: 

(1) There is a strike or lockout in the 
course of a labor dispute which, under the 
regulations, precludes such certification. 

(2)(A) The employer during the previous 
two-year period employed H–2A workers and 
the Secretary has determined, after notice 
and opportunity for a hearing, that the em-
ployer at any time during that period sub-
stantially violated a material term or condi-
tion of the labor certification with respect to 
the employment of domestic or non-immi-
grant workers. 

(B) No employer may be denied certifi-
cation under subparagraph (A) for more than 
three years for any violation described in 
such subparagraph. 

(3) The employer has not provided the Sec-
retary with satisfactory assurances that if 
the employment for which the certification 
is sought is not covered by State workers’ 
compensation law, the employer will pro-
vide, at no cost to the worker, insurance cov-
ering injury and disease arising out of and in 
the course of the worker’s employment 
which will provide benefits at least equal to 
those provided under the State workers’ 
compensation law for comparable employ-
ment. 

(4) The Secretary determines that the em-
ployer has not made positive recruitment ef-
forts within a multistate region of tradi-
tional or expected labor supply where the 
Secretary finds that there are a significant 
number of qualified United States workers 
who, if recruited, would be willing to make 
themselves available for work at the time 
and place needed. Positive recruitment 
under this paragraph is in addition to, and 
shall be conducted within the same time pe-
riod as, the circulation through the inter-
state employment service system of the em-
ployer’s job offer. The obligation to engage 
in positive recruitment . . . shall terminate 
on the date the H–2A workers depart for the 
employer’s place of employment. 

(3) Regarding the labor certification 
determination itself, section 216(c)(3) of 
the INA, as quoted in the following, 

VerDate Aug<31>2005 14:28 May 01, 2008 Jkt 214064 PO 00000 Frm 00478 Fmt 8010 Sfmt 8010 Y:\SGML\214064.XXX 214064rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R


